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BRIEF OF DEFENDANT IN ERROR. 


Upon Writ of Error to the United States District 
Court of the District of Oregon. 


The plaintiff in error relies upon four Assign- 
ments of Error for a reversal of the judgment of the 
District Court. Assignments 1 and 4 relate to the 
jurisdiction of the court. Assignments 2 and 3 relate 
to the finding that there was a failure to prove agency 
and to the finding that the contract set out in the 
complaint was unilateral and lacking in mutuality. 
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No exception was reserved to any ruling of the court. 
No request was made for a declaration of law, for 
findings either general or special, and no objection or 
exception tendered or saved to the findings signed 
by the court. No bill of exceptions was served or filed 
and at the threshold of this case the question arises 
whether or not there is any question for this court 


to review. 


The brief of the plaintiff is predicated upon the 
assumption that the findings are special findings. We 
submit that this assumption is unwarranted. Can any 
finding be more general than a finding that the plain- 
tiff has failed to sustain the averments of its com- 
plaint coupled with the finding that the parties in 
open court stipulated that the counterclaim set up in 
defendant's answer was a valid and subsisting claim 
against the plaintiff in the amount in said answer and 


COmmeectClaiim stated: 


In the case of British Queen Mining Company vs. 
Baker Silver Mining Company, 139 U. 5. 222500 
Chief Justice Fuller said that the finding in a case 
tried to a court without a jury must be either general 


Om special. IP cannot be both 


We submit that under a fair construction the find- 
ings in this case are nothing more nor less than gen- 
eral findings in favor of the defendant, and if con- 
sidered as general findings, the findings relating to 
agency and the lack of mutuality may be disregarded. 
If our construction is right and the findings are 
nothing more nor less than general findings, then 
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clearly under the state of the record there is nothing 
for this court to review. Numerous decisions of this 
court settle that point, the latest expression of this 
Chittiebene found mothe case of Waren ete gs: 
Bremley, 288 Fed. Rep. 563. 


Assuming, however, that the findings are special 
findings, in the state of the record it is exceedingly 
doubtful if any question is presented for review. 


In H. F. Dangberg Land & Livestock Company 
vs. Day, 247 Fed. Rep. 477, at page 478 this court said: 


“A jury trial was waived and the court below 
made special findings of fact in favor of the de- 
fendants on the material issues of the case. One 
of the findings was that on or about March 25, 
1913, the Highland Cattle Company, through its 
ily aivhonzed agent, entered into a comiract 
with the defendants in error which was the writ- 
ten contract which had been deposited in escrow 
and that no other contract was made. At the 
close of the testimony there was no request by 
the plaintiff in error for a finding in its favor on 
the issues, and by no motion or request did it 
present to the trial court the question of laay 
whether there was substantial evidence to sustain 
findings for the defendant. The sufficiency of 
the evidence to support the findings, therefore, is 
not open to review in this court. Citing cases. 
There remains only the question whether there 
was error in the admission or exclusion of testi- 
mony.” 


It is apparent that a bill of exceptions brought up 
the evidence in the case from which we have just 
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quoted. In the instant case there is no bill of excep- 
tions, no request for either general or special findings, 
declaration of law, objections or exceptions to special 
findings, or any exception whatsoever. 


To the same effect is the decision of this court in 
Pederson et al vs. United States for the use of Wash- 
ington Iron Works et al, 253 Fed. Rep. 622. At page 
O28 wae eOwire RSs 


“Trom the foregoing history of the case it is 
apparent the trial of the issues having been to 
the court without a jury and no request having 
been made of the trial court for a ruling that 
there was no substantial evidence to justify a 
judgment, the findings upon questions of fact 
should be accepted by this court, and therefore, 
the only rulings for review are those made upon 
matters of law properly presented by a bill of 
excepiuome, | 


In the case of Hennig vs. Richey, 196 Fed. Rep. 
779, the Circuit Court of Appeals for the Eighth Cir- 
cuit, in a case tried to the court without a jury, held 
that findings made by a Circuit Court in an action at 
law cannot be reviewed by the appellate court in the 
absence of exceptions or a request for other findings. 
It would, therefore, seem that even if the findings 
are to be deemed special findings, in the absence of 


any request by the plaintiff in error for declarations 
of law or special findings or objections thereto, no 


question is presented for review. 
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Waiving, however, for the time the question 
whether or not the record presents any question for 
review, the assignments of error are without merit. 
Ais heretofore stated, Assignurents | and 4 gelate to 
the jurisdiction of the District Court, and Assign. 
ments 2 and 3 to the findings concerning agency and 
the lack of mutuality in the contract. 


On the Question of Jurisdiction. 


We will discuss first the Assignments of Error 
going to the jurisdiction of the court and submit, 


i. Wmited States courts, although possessme 
only such jurisdiction as may be conferred on them 
by statute, are regarded as courts of general jurisdic- 
tion within the rule that jurisdiction will be pre- 
sumed. 


I-Neornns (tris, Page S56, and authonmesscweur 


2. The question of jurisdiction is determined 
from the whole record which shows jurisdiction as 
diversity of citizenship is admitted and the pleadings 
affirmatively show that the amount in controversy 
exceeded the sum of $3000.00. 


O’Reilly vs. Campbell et al, 116 U. S. 418, 
420, 421. 

Ramen vs. Kdimunds, bon aoeoo0. 

Hartog vs. Memory, 116 U. S. 588, 592. 

Brent vs. Charles H. Lilly Company, 202 
Hed) hep. Soo: 
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3. Findings are not to be construed with the 
strictness of special pleadings. 


O’Reilly vs. Campbell et al, 116 U.S. 418, 421. 


4. Jurisdiction may not be renounced or denied 
where the facts requisite to confer it appear either 
directly or by just inference from any part of the 
ecouce 


Howe vs. Howe & Owen Ball Bearing Co. et 
al (8-C. C. Amel54 edesZ0eezz. 
Waite vs. Santa Cruz, 184 U. S7 302 327 


5. An action may not be dismissed for want of 
jurisdiction unless the record shows to a legal cer- 
tainty want of jurisdiction. 


Biininy wey lelalimbnnas. IG ILS, SEC. 
Hill et al vs. Walker, 167 Fed. 241. 


These several points will be discussed together. 
The complaint has averments showing the diversity 
of citizenship and that the amount in controversy 
exceeded the sum of $3000.00. The answer admitted 
the diversity of citizenship, but denied the amount in 
controversy. Upon this state of the pleadings juris- 
diction affirmatively appears in the record. 


The Supreme Court in the case of O’Reilly vs. 
Campbell, 116 U. S. 418, at pages 420 and 421, speak- 
ing through Mr. Justice Field says: 
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“Findings are not to be construed with the 
strictness of special pleadings. It is sufficient if 
from them all taken together with the pleadings 
we can see enough upon a fair construction to 
justify the judgment of the court, notwithstand- 
ing their want of precision and the occasional 
imtermixture of matters of factsand conclisions 
of law. Defects of form should be called to the 
attention of the trial court by the objecting party 
and the requisite correction of the findings would 
seldom be denied.” 


So in the instant case the findings taken in con- 


nection with the pleadings affirmatively show the 
jurisdiction of the court to render the judgment com- 
plained of. Moreover, it is only when the facts upon 
the record create a legal certainty of lack of jurisdic- 
tion that a suit can properly be dismissed. ‘This is 
held in the case of Barry vs. Edmunds, 116 U. S. 550, 
and has been repeatedly followed. 


In Brent vs. Charles H. Lilly Company, District 
Court, Western District, Washington, 202 Fed. Rep. 
oo median. |udee, if is said: 


“The defendant in its answer pleaded the 
general issue, as well as an affirmative defense, 
in which latter the real nature of the differences 
of the parties as aforesaid developed by the evi- 
dence was disclosed. It is considered that the 
questions apart, this general denial being in is- 
sue, plaintiff’s right to recover would show the 
jurisdictional amount to be in controversy for by 
that denial plaintiff’s right to recover anything 
was disputed.” 
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In Howe vs. Howe & Owen Ball Bearing Com- 
pany et al, 154 Fed. 820, at page 822, Sanborn, Circuit 
Judge, says: 


“The jurisdiction of a Federal Court may not 
be renounced or denied where the facts requisite 
to confer it appear either directly or by justam 
ference mola ant Olt Weceoncns 


These authorities sufficiently show that even 
taken as special findings the findings are not to be 
construed with the strictness of a special pleading; 
that the whole record is to be examined to determine 
the question of jurisdiction which may not be re- 
nounced or denied where the facts requisite to confer 
it appear either directly or by just inference from any 
part of the record, and that unless it is made to appear 
to a legal certainty that the court is without juris- 
diction a cause cannot be dismissed. 


Section 37 of the Judicial Code, relied upon by the 
plaintiff in error, is not applicable upon the record 
made in this case. That section simply authorizes 
the court when it appears that a suit does not really 
and substantially involve a controversy properly 
within the jurisdiction of the court to dismiss it. Here 
the record affirmatively discloses that the action did 
involve a controversy within the jurisdiction of the 
court. 


An interesting case interpreting this section of the 
judicial code is Hill et al vs. Walker, 167 Fed. Rep. 
441, C. C. A. Eighth Circuit, opinion by Aimidom 
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District Judge, where it is held that a proper pleading 
of jurisdictional facts makés @ prima) facie case im 
favor of jurisdiction which continues until evidence 
is produced which convinces the mind to a legal cer- 
tainty that the court is in fact without lawful cog- 
nizance of the suit. No bill of exceptions accompanies 
this record and can this court say that evidence was 
produced showing to a legal certainty that the 
amount in controversy did not exceed the sum of 
$3000.00. The very Assignments of Error relied upon 
by the plaintiff in error set out that the diverse citi- 
zenship of the respective parties and the amount in 
Gomtroversy were proved. ‘Iranscript of tWecord, 
page 34. 


The case of Gilbert vs. David, 235 U. S. 561, cited 
by plaintiff in error, does not support its contention. 
This was a case in which the court held no more nor 
less than that where the record in a case dismissed 
by the District Court for want of jurisdiction on ac- 
count of the absence of diverse citizenship brings up 
Hicmiecsiimony, the Supreme Court must comeideren 
and determine whether the trial court rightly decided 
the question of citizenship. 


In this case the record affirmatively shows the 
jmcaichon of the court and themwerwuace tliat ihe 
complaint was dismissed with prejudice, and that the 
Collmierendered judsment Casiiesconmectclaimn is a 
finding of jurisdiction and inconsistent with the con- 
tention of the plaintiff that the court was without 
jurisdiction. 
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Suffciency of the Findings. 


The remaining Assignments of Error relied upon 
by the plaintiff in error go to the sufficiency of the 
finding of special agency and the finding of lack of 
mutuality in the contract. We have already suggest- 
ed that these assignments are not available to the 
plaintiffin error. But passing that question and con- 
sidering the findings as special findings they are 
amply sufficient to support the judgment. The find- 
ing that the plaintiff has failed to sustain the aver- 
ments of its complaint coupled with the finding that 
the parties in open court stipulated that the counter- 
claim set up in defendant’s answer was a vahd and 
subsisting claim against the plaintiff in the amount 
in said answer and counterclaim stated, are sufficient 
to sustain the judgment without resort to the finding 
that the alleged agent was without authority and that 
the contract was lacking in mutuality. 


Moreover, the objection of the plaintiff to the 
finding relating to agency is not well taken. The suf- 
ficiency of the evidence to support this finding is not 
before the court on the instant record. 


The argument of the plaintiff is based upon the 
assumption first that the answer alleges that plaintiff 
dealt with Ashentelter as the agent of the defendant, 
and secondly, that no notice of any claim of limita- 
tion of Ashenfelter’s power was given plaintiff until 
about December 18, 1919. Brief of Plaintiff, in Error, 
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page 23. Upon these assumptions the plaintiff argues 
that the answer sets forth only secret undisclosed 1n- 
structions between a principal and agent, and that 
the record shows that the plaintiff dealt without 
knowledge thereof and purchased personal property 
without any knowledge of the limitation of the power 
of the agent with whom he dealt. 


As a matter of fact, the answer alleges that Ashen- 
felter represented this defendant as a lumber broker 
and not otherwise. Transcript of Record, page 16. 


The answer further alleges that all of the corre- 
spondence between the defendant in error and Ashen- 
felter was communicated to the plaintiff in error who 
had notice and knowledge thereof, and that in the 
transaction Ashenfelter was the agent of the plain- 
tii. Transcript of Record, page 18. 


On this state of the pleading it becomes apparent 
that plaintiff’s objection is wholly without founda- 
tion. Every presumption is indulged in favor of the 
sufficiency of a pleading which has not been attacked 
prior to judgment. If any question existed as to the 
particular time the correspondence and wires pass- 
ing between Ashenfelter and this defendant were 
communicated to the plaintiff it had a remedy in the 
District Court by a motion to make that portion of 
the answer more definite and certain. The record 
will show that it did not resort to such a motion, nor 
was any objection of any sort or character made to 
the pleading. In this condition of the record, there- 
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fore, it is apparent that the objection is wholly lack- 
ing in merit. 

So much of the brief of plaintiff in error consists 
of a discussion of the pleadings that it may not be 
inappropriate to consider an objection to the com- 
plaint raised in the trial court. The contract relied 
upon by the plaintiff in error is set out in haec verba 
in the complaint. See Transcript of Record, pages 8 
and 9. We submit that it is well established that the 
language of the alleged order controls any con- 
clusions of the pleader concerning its effect. 


In Somers vs. Hanson, 78 Ore. 429, Mr. Chief 
Justice Moore said: 


“When the contract sued upon is set out in 
haec verba, it will be so construed that its legal 
effect will be recognized. If the writing is thus 
declared upon, it is superfluous to state what its 
legal effect is: 4 Ency. Pl. & Pr. 918. If there be 
any discrepancy between the averments of a 
pleading and the terms of a writing properly 
identified or attached to a statement of Gia 
constituting a cause of action or a defense, the 
language of the exhibit will control in determin- 
ing its legal effect: 31 Cyc. 563; Patrick y, Gals 
rado Smelting Co., 20 Colo., 268 (338°Pac Zar 
Lewy v. Wilkinson, 135 La. 105, 64 South, 1003). 
The promissory note having, in effect, been set 
forth in the complaint in the exact language em- 
ployed in the negotiable instrument, the allega- 
tion of the legal effect of the writing as stated 
in the pleading must be disregarded as super- 
fluous and variant.” 
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To the same effect is the case of Cranston vs. 
Caimornia Instrance Co., 94 Ore. 369) 373) 


Accordingly, it appears from the complaint that 
the contract sued upon is one with Ashenfelter and 
not one with the defendant. 


At 2 Corpus Juris, page 6/0, it is said: 


“A contract by an agent should be in the name 
of his principal, so as to show beyond question 
faat itas the principal who comtractss ancmorwac 
agent, since the intention of the parties, as legally 
evidenced by the terms of the cotitract ipeci wi. 
always the governing consideration in determin- 
ing who is bound by the contract. It is not 
alone sufficient that the agent has authority to 
bind the principal, but he must in fact make the 
contract the obligation of the principal in terms, 
in order to bind him.” 


The case of Prather v. Ross, 17 Ind. 495 is cited 
in support of the text. In this case it is held that in 
order to bind the principal and make it his contract, 
the instrument must on its face purport to be the con- 
tract of the principal and his name must be inserted 
in it and signed to it, and not merely the name of the 
agent, although the latter is described as agent in the 
instrument. 


me 2 Comps furis, page 682, it is said: 


“Generally the agent and not the principal is 
personally bound by a contract containing apt 
words to bind him, if he executes the contract in 
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his own name and makes the promises and under- 
takings his own without any suggestion or indi- 
cation that he is contracting for another, al- 
though he recites that he is an agent or the other 
party knows that he is such.” 


These quotations from Corpus Juris are quoted 
with approval in Cranston vs. California Insurance 
Co., 94 Ore. 369, 374, which holds that a contract 
taken in the name of an agent does not bind the 
principal. 


Accordingly, without resort to the evidence it ap- 
pears from plaintiff's complaint that recovery could 
not be had against this defendant. 


On the Question of Mutuality of the Contract. 


The alleged order affirmatively discloses that it 
is unilateral and lacking in mutuality. The order 
contains this provision: 


“To be shipped in sizes and lengths as wanted. 
We shall immediately begin a campaign for 
orders and will send same to you as soon as we 
book the business.” Transcript of Record, page 8. 


This left the defendant in error in the position 
where it could not enforce the order if the prieemen 
lumber fell, but on the other hand, under the theory 
of the plaintiff in error, if the price of lumber rosé 
plaintiff in error could enforce the fulfillment of the 
order. 
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At 23 Ruling Case Law, page 1264, discussing the 
question of mutuality in sales it is said: 


“Tn case of sucha contract the only considera- 
Mon Otaviiich on the one sidemis, themeiicr ot 
agreement to sell, and on the other the offer or 
agreement to buy, the obligation of the parties 
to sell and to buy must be mutual to render the 
contract binding upon either party.” 


At page 1265 of the same authority it is said: 


“Unless both are so bound that either could 
maintain an action against the other for a breach, 
neither will be bound. It follows that if a seller 
agrees to deliver such quantities of any commod- 
ity as a buyer may choose to order, but the buyer 
does not agree to order any quantity of such com- 
modity, the contract would be wanting in mutu- 
ality and void. The buyer not being bound, the 
seller would be free to disregard the agreement. 
To hold otherwise would enable the buyer to 
give orders and take the commodity if prices fall 
and to give no orders and refuse to take it if 
prices should rise.” 


The Supreme Court of the United States an- 
nounced the same principle in the case of Darsey vs. 
Packwood, 12 Howard 126. In that case the court 
had under consideration a contract whereby the pur- 
chaser of a plantation agreed to transfer to his son- 
in-law one-half of the plantation as soon as the son- 
in-law should pay for one-half the cost of said prop- 
erty either with his own private means or with one- 
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half of the profits of the plantation. The court held 
that the contract was deficrent in mutuality. 


In American Cotton Oil Company vs. Kirk, Cir- 
cait Court of Appeals, 7th Circuit, 68 Federal Re- 


porter /91, the court held that a contract to sell and 
deliver ten thousand barrels of oil at a stipulated 


price in such quantities per week as the buyer may 
desire, to be paid for as delivered, but which contains 
no agreement on the part of the buyer to purchase 
and receive any particular quantity of oil, is not bind- 
ing for want of mutuality. In reaching this conclusion 
reference is made to Dorsey vs. Packwood, supra. 


In the case of Crane et al vs. C. Crane & Company, 
Circuit Court of Appeals, Seventh Circuit, 105 Fed- 
eral Reporter 869, opinion by Judge Grosscup, the 
court held that an agreement of a wholesale dealer 
to supply a retailer during a certain time at stated 
prices with so much of a commodity as the purchaser 
might require for his trade, and which left it prac- 
tically optional with the purchaser to increase or di- 
minish his orders with the rise or fall of prices as 
might be most to his advantage and the correspond- 
ing disadvantage of the seller, was void for want of 
mutuality. 


In T. W. Jenkins & Company vs. Anaheim Sugar 
Company, District Court, Southern District of Cali- 
fornia, 237 Federal Reporter 279, the court held that 
an agreement of a wholesale grocer to buy all the 
sugar that it would require during the month of Aug- 
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ust from the defendant at a fixed price was invalid 
for want of mutuality, and notwithstanding the rule 
feat a detriment to the promisee Will operate as a 
consideration the agreement by plaintiff to purchase 
only from defendant was no consideration for plain- 
tiffs business was such that it would not desire or 
require sugar unless it could be resold at an advance, 
and, therefore, plaintiff could not be required to pur- 
chase any sugar so long as it refrained from purchas- 
ing from others than the defendant. ‘The opinion of 
the court was rendered by Judge Bledsoe. It is a well 
considered opinion and numerous authorities are 
cited to sustain hts conclusion. Among other authori- 
ties he quotes the following language of Judge Gross- 
qin Crame vs. Crane, supra: 


“Plaintiffs in error were at the time engaged 
in no manufacture or business that required dock 
oak lumber as an incidental supply, nor were 
they under any contract to deliver such lumber 
to third persons at fixed prices. They were lum- 
ber merchants pure and simple—middlemen be- 
tween the defendant in error and such customers 
as usually come to a merchant. Should the con- 
tract under discussion be upheld the plaintiffs in 
error would be held to occupy this advantageous 
situation. If the prices of dock oak lumber rose 
there would be that much increase in ratio of 
profits and probably coming into a situation to 
outbid competitors increase also the quantum of 
orders; if, on the other hand, prices fell below 
the range of profits the orders could be wholly 
discontinued. On the contrary, the situation of 
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the defendant in error would be this: Should 
prices fall it could not compel the plaintiffs in 
error to give further orders; but should prices 
rise the orders sent in would be compulsory and 
the loss measured both by the increase of the 
ratio of profits and the probable increase of the 
quantum of orders. It is needless to say that 
such a contract is unilateral and void for want: 
mutuality. It, in effect, binds the defendant in 
error alone, for it leaves the plaintiffs in error— 
whose whole interest 1s embodied in the prices 
obtainable—a situation either to go on or to dis- 
continue as such interest develops.” 


In Interstate Iron & Steel Company vs. North- 
western Bridge and Iron Company, Circuit Court of 
Appeals, Seventh Circuit, decided January 3, 1922, 
278 Federal Reporter 51, the court reiterated the prin- 
ciples announced by preceding decisions rendered in 
its circuit, and in support of its conclusion among 
other cases referred to the decision of the Ginetie 
Court of Appeals of this Circuit in the case of City of 
Pocatello vs. Fidelity and Deposit Company of Mary- 
land, 267 Federal Reporter 181. This was a case in 
which a city contract provided that if the city for any 
reason failed to sell bonds due to be sold on a contract 
date it might terminate the contract. The court in 
an opinion by Hunt, Circuit Judge, held that a con- 
tract of such a nature could not be enforced for the 
reason that it lacked mutuality. 
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The finding, therefore, that the alleged order was 
unilateral and wanting in mutuality was a proper 
finding. 


The judgment of the District Court should be 
affirmed. 
Respectfully submitted, 


Wi Ss. NASH & S. J, GiR Aim, 


Attorneys for Detendant mmm i1on, 


